
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
. o f

llartin Marietta

the Pet i t ion

Corporat ion AI'FIDAVIT OF MAII,ING

for Redeterninat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Article 9A of the Tax law for
the Years 7970 - 1973.

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within notice of Decision
by cert i f ied mai l  upon Mart in Marietta Corporat ion, the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Mart in Marietta Corporat ion
Attn: Michael J.  Quinn
6801 Rock lodge Dr .
Bethesda, MD 20034

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cusiody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said rdrapper is the last known address
of the pet i t iogrer.

Sworn to before me this
24th day of January, 1983.

AU?HORIZED 1O ADMINISTER
OATHS PURSUANT 10 TAX IJAW
SNCTION 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 24, 1983

Mart in Marietta Corporat ion
Attn: Michael J.  Quinn
6801 Rock lodge Dr .
Bethesda, MD 20034

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
A1bany, New York 72227
Phone ll (518) 457-2070

Very truly yours,

STATE TAX COMUISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representative



STATE 0F NEI'I YORK

STATE TN( COMUISSION

In the Matter of the Petition

o f

MARTIN MARIETTA

for Redetermination of a
tion Franchise Tax under
Law for the Years 1970

Petit ioner, Martin

Maryland 20817, f i led a

ation franchise tax under

1973  (F i l e  No .  28817) .

0n May 19,  1982,  pet

executed a waiver of fo

this matter to the State

upon the file as presentl

Whether the propert

by the Audit Division,

Everlneherett to the extent

contracts,  vras correct.

1.  Pet i t ioner ,  Ma

manufactures constructi

aerospace industry. I t

New York, Martin Mariet

CORPORATION

Deficiency of

DECISIOI.I

ic le  9A of
gh  1973 .

Corpora-
the Tax

r ietta

t i t ion

Article

Corporation, 6801 Rockledge Drive, Bethesda,

for redetermination of a deficiency of corpor-

94 of the Tax Law for the years 1970 through

tioner, by i ts Assistant Secretary, Arnold Chiet,

t hearing and thereby consented to submission of

ax Connission. The following decision is rendered

constituted.

ISSIIE

factor of the business al location percentage used

ed upon the exclusion of inventory from [Property

of progress payrnents received under government

FINDINGS OF FACT

n Marietta Corporat ion (hereinafter,  Mart in Marietta),

materials and chemicals and is also involved in the

s plants located throughout the United States. In

, during the tax years at issue, had plants in llaverstraw,
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Buffalo and Utica. I ts general  and administrat ive off ices were located in New

York City until 1975 when they were noved to Maryland.

2. Pet i t ioner f i led franchise tax returns for the f iscal  years ended

December  31 ,  1970,  December  31 ,  1971,  December  31 ,  \972,  and December  31 ,

1973. As a result  of  a f ie ld audit  covering these tax periods, four not ices

of def ic iency, al l  c lated February 15, 1978, were issued imposing addit ional 
-

f ranch ise  taxes  o f  $4 ,967.27  p lus  in te res t ,  i2 ,904.39  p lus  in te res t ,  $3r780.63

p lus  in te res t ,  and $31744.27  p lus  in te res t  fo r  1970r  7971,7972,  and 7973,

respect ively.  Pet i t ioner t i rnely f i led a pet i t ion for redetenninat ion of these

def ic ienc ies .

3. The not ices of def ic iency are based upon increases in the property

al locat ion factors for each of the tax years. The percentages for the property

al locat ion factors for 1970, I971, 7972 and 1973 on agreed issues between Mart in

Marietta and the Audit  Divis ion are 3.2399%, 3.3137%, 3.3250% and 3.3683%,

respect ively;  however,  the Audit  Divis ion based def ic iencies on percentages of

3 .5474%,  3 .4609oA,  3 .5041% and 3 .5493%,  respec t ive ly .

4. The Field Audit  Report ,  dated August 3L, 1977 just i f ies the increased

property factors as fol lows:

rflnventories included in ttProperty Everywhererr have been
reduced to the extent of rraverage progress paymentstt  received
under the terns of contracts with the United States. The under-
Iying reasoning to the reduction of inventory is that title to
this property passes to and is vested in the United States rather
t h a n  t h e  t a x p a y e r . . . " .

5.  Marin Marietta conceded in i ts pet i t ion that r ' (B)are legal t i t le passe(d)

to the customer ( the United States) upon receipt of  the progress payment. . . t t .

However,  pet i t ioner contends that i t  retained economic and benef ic ial  ownership

of the inventory since i t  bore the r isk of loss in the event of destruct ion of
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its work, and it was responsible for the naintenance and security of the inventory

until shipped to the customers.r

6. Petitioner also contends that since it reported sales under the conpleted

contract method (i.e. sales were not reported as i.ncome until goods were delivered

to customers), it is consistent to include tttotal inventory in our property

factor for apportionment purposes, without deduction for progress pa:/meots

received from custoners... f ' .  I t  should be noted that in calculating the receipts

factor, the Audit Division, according to the Field Audit Report, included 'ttotal

receipts fron cost plus fixed-fee contractg with the Federal government...pursuant

to directives fron the Albany office".

CONCTUSIONS OF I,AW

A. That pursuant to Tax Law section 210.1, the corporate francbise tax

is calculated on one of four alternative bases, the first being the portion of

the taxpayerts entire net income allocated to New York which is ascertained by

nultiplyiag business incone by a business allocation percentage, and investnent

income by an investment allocation percentage, and adding the two products.

B. That pursuant to Tax f,aw section 210.3, the business al location

percentage is derived by neans of a three-factor formula using the ratios of

property, receipts and payroll within and without New York. The property

factor is determed by rtascertaining the percentage which the average value

of the taxpayer's real and tangible personal property within the state during

the period covered by its report bears to the average value of all the tarpayerrs

real and tangible personal propef,ty wherever situated during such period...t ' .

Tax  l aw  sec t i on  2 f0 .3 (a ) (1 ) .

C. That the regulations effective during the year at issue, 20 NYCRR

sect ion +.13(a) ,  prov ided as fo l lows:
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"The percentage of the taxpayer's real and tangible per-
sonal property within New York is determined by dividing the
average fair market value of such property within New York
(without deduction of any encunbances) by the average fair
market value of al l  such property within and without New York... ' r .

D. That 20 l[yCRR section 4-6.3, though effective for tax years beginning

on or after January 1, L976, reflects the codif ication of prior Tax Comission

policy and provides, in part, as fol lows:

rrThe terms of the (government) contract are used to deter-
nine when ownership of property has passed but, in the absence
of a contract provision, property is treated as belonging to the
taxpayer until shipment is nade to the governnent. Property
owned by the government may not be included in the property
f  ac to r .  t t

E. That the Audit Division properly excluded inventory fron "Property

Everywhere" to the extent of progress payments received by llartin llarietta

under contracts with the United States since title to inventory passed to the

United States as progress payments were received by petitioner.

F. That the petition of Martin Marietta Corporation is hereby denied and

the four notices of deficiency issued February 15, 1978 are sustained.

DATED: Albany, New York

JAN 2 4 1983
n cT)x/6-

STATE TAX COT,IMISSION


